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MCMILLIN, CJ.,FOR THE COURT:

1. Troy Brown recovered a judgment against North Jackson Nissan and its sales agent, Nathan

Graham, on aclaim that these defendants, acting in concert, had wilfully converted his used automaobile for

their own use. Brown has gppedled, though he was successful in recovering his actua damages, on the

ground that the trid court erred in not submitting the issue of punitive damages to the jury. Additiondly,



Brown contends that the trid court erred in granting these defendants credit againg the judgment in an
amount equa to that received by Brown in a pretriad settlement reached with other defendants named in
the suit. Finding no error, we affirm.

l.
Facts

12. The parties vigoroudy contested the underlying facts of the case. In view of the jury’ s verdict for
conversionin favor of Brown, we must assume that the jury resolved the critica disputed facts establishing
the act of conversonin Brown'sfavor. Thisrecitation of facts, which isnecessary to understand theissues
of law discussed heresfter, finds support in the record and would be in accord with Brown's theory of
recovery.

113. Brown appeared at North Jackson Nissan and entered into discussions with Graham, asalesman
for the company, regarding the possibility of trading hisexigting vehiclefor adifferent model. After Brown
exhibited some reluctance to trade, anarrangement was reached whereby Brown would receive sufficient
finanang to purchase anew vehicle and receive cash back that would be used to retire other pending debits.
At Graham's ingstence, Brown left his vehicle with North Jackson Nissan and went home in a loaned
vehicle to give him further time to contemplate the proposed ded.  After overnight deliberations, Brown
decided that he could not afford to go through with the transaction, and he returned to the dedership to
regain possesson of hisvehicle. Hewasinformed, however, that the vehicle had aready been sold. After
some further negotiations, Brown purchased a replacement vehicle under an arrangement that included
finanaing a portion of the purchase price. Brown was unable to make the required monthly ingtallments on

the new vehicle, and it was ultimately repossessed.



14. After the new vehicle was lost to Brown because of the repossession, he learned that, in fact, his
origind trade-in vehicle had not been sold when he had originaly appeared and asked for its return.
Brown’ stheory of recovery wasthat North Jackson Nissan' s agent, Graham, fraudulently misrepresented
the facts concerning the vehicle so that Brown would not attempt to regain possession and would, insteed,
go through with the origind plan to purchase a replacement vehicle from North Jackson Nissan. This
concedment of thetruefactsregarding hisvehicle, with the specific purpose of wrongfully and permanently
depriving him of its possession, was an act of converson according to Brown.

5. Brown originaly brought suit against North Jackson Nissan, Graham, and two financing agencies
dleged to have beeninvolvedinthetransaction. Theorigina complaint advanced thirteen separatetheories
of recovery and sought punitive damages based on the wilful nature of the dleged acts of the various
defendants. Prior to trid, Brown's clams againg the financing agencies were resolved by settlement in
which Brown received the sum of $2,200.

T6. Brown proceeded to trid solely against North Jackson Nissan and Graham. At the conclusion of
the proof, Brown abandoned al theories of recovery except his clams of fraud and conversion. Thejury
found for the defendants on the fraud claim but found them ligble in converson, assessing Brown's actud
damages a $10,250. After the jury returned its verdict and while it was gill empaneled, the trid court
inquired of counsd for dl partiesif there was anything further to come before the court a thetime. Both
Sdes responded in the negative and the court dismissed the jury.

7. North Jackson Nissan and Graham filed apogt-verdict motion seeking adetermination by thetrid
court that they were entitled to credit againgt the judgment in the sum of $2,200, being the amount received
by Brown in the pretrid settlement with the financing organizations. The court dlowed the credit over

Brown's objection.



18. Brown filed a posttrid motion for new tria, aleging among other things that the tria court
committed reversible error when it failed to proceed under the gpplicable statute to resolve his clam for
punitive damages after the jury had returned its verdict for actual damages. The trid court denied the
motion, finding that Graham had waived hisright to pursue punitive damages by not raising theissue when
the court had inquired, at atime when the jury was sill impaneled, if ether party had anything further to
come before the court.

T9. Inthisapped, Brown allegesthat thiswasreversbleerror. Hedso attacksthetria court'sdecison
to dlow credit againg the judgment for the settlement amount.

.
Issue One: Punitive Damages

110.  Brown’scomplaint sought punitive damages agains the defendants, and he submitted a proposed
punitive damageingtruction. 1n keeping with the statutorily-mandated bifurcated nature of acase potentialy
invalving punitive damages, the trid court deferred consderation of Brown's requested punitive damage
indruction when reviewing proposed jury ingtructions on the law relaing to liability and actud damages.
Miss. Code Ann. 8 11-1-65 (Rev. 2002).

f11. Therecan beno doubt that, once thejury returned its verdict finding in Brown' sfavor on hisclam
sounding in conversion (even though the jury found for North Jackson Nissan and Graham asto Brown's
clam of fraud), it was the appropriate time to consder the issue of Brown's unresolved claim for punitive
damages. Section 11-1-65(1)(c) requiresthat, upon an award of actua damages, “the court shall promptly
commence an evidentiary hearing before the same trier of fact to determine whether punitive damages
may be considered.” Miss. Code Ann. § 11-1-65(1)(c) (Rev. 2002) (emphasis added). Subsection (d)

goes on to say that “[t]he court shal determine whether the issue of punitive damages may be submitted



to thetrier of fact . . .” and then chargesthetrier of fact to decide whether such damages are appropriate
and, if so, in what amount. Miss. Code Ann. § 11-1-65(1)(d) (Rev. 2002).

12. Inthiscase, the prompt congderation of the propriety of punitive damages was not undertaken.

After the jury returned itsverdict, the court inquired if therewas* [a|nything further from the plaintiff & this
time in connection with the verdict.” Counsd replied that, “I have a motion.” However, there is no

indication as to what that motion might have been because, a that point, defense counsd sought to have
the jury polled and, based upon that inquiry, it initidly appeared that the verdict had not been agreed to
by the requisite number of jurors. After some further proceedings to resolve what turned out to be a
misunderstanding on the part of one juror, the verdict was accepted. At that point, the court excused the
jury “for afew moments while we take up alegd matter.” After the jury departed, the court, in what was
an gpparent shorthand version of itsearlier inquiry, smply stated theword, “Plaintiff.” Counsdl responded,

“I don't think | have amotion at thistime. | have ten days| guessfor posttria motion.”

113.  After makingasmilar inquiry of defense counsd, the court returned once againto plaintiff’ scounsdl
and explicitly inquired, “ Anything further from the plaintiff?” Plaintiff counsd replied thistimewith, “I don't
think s, Your Honor.” Findly, to end the proceeding, the trid court stated, “ Then we are concluded,

done, thetrid isover, end of trid. Clear. All right.”

14.  Brownnow contendsthat thetria court erred in not automeaticaly proceeding to take up aninquiry
regarding punitive damages as outlined in Section 11-1-65 of the Mississppi Code without any prompting
from counsel. He points out that the Statute contains the mandatory term “shdl” rather than “may,” and

contends that the prayer for punitive damages in his complaint together with his request for a punitive
damage ingtruction was dl that was required to compd the court to take up the matter of punitive damages

at the proper time. The trid court, when presented with that propogition in a posttrial motion hearing,



determined that Brown had waived his right to pursue punitive damages when he faled to affirmatively
assert that right when given the opportunity after the jury returned a verdict in his favor as to actud
damages. Brown argues that the court should have automaticaly proceeded without further affirmative
actionon hispart and that theissue wasthereby preserved, both for posttria consderation by thetria court
and aserror on gpped. Alternatively, Brown suggests that the court’ sfailure to take up punitive damages
affected afundamentd right in the fair conduct of thetrial and, thus, ought to be noted by this Court under
the plain error doctrine whether or not wefind theissue proceduraly preserved for gppellate review. We
disagree with both contentions.

115. Itis inour view, unnecessary to resolve the issue of (8) whether the trid court erred in failing to
proceed directly into a Section 11-1-65 inquiry regarding punitive damages after the jury verdict and that
an objection to thetrial court’ sfailure was unnecessary to preserve the error for appellate review in much
the same manner that forma exception to an evidentiary ruling is unnecessary, or (b) whether the court was
under no obligation to proceed unless affirmatively requested to do so by counsd. Theresultisthe same.
Evenassuming for sake of argument that the court erred when it failed to take up punitive damages without
any further prompting fromBrown, it isafundamenta concept that errors committed in the conduct of the
trid must betimely raised. Mitchell v. Glimm, 819 So.2d 548, 552 (111) (Miss. Ct. App. 2002) (citing
Gatlinv. State, 724 So.2d 359, 369 (143) (Miss.1998). Oneof the beneficia purposesof theruleisthat
it affords the trid court an opportunity to correct the error a atime when it can yet be dedlt with and
thereby avoid the unnecessary waste of limited judicia resourcesthat would berequired to retry the matter.
Id. Thus, the pricealitigant paysfor failing to promptly raise apercelved error affecting the conduct of the
trid a atime when corrective action remains apossibility isthat the error is deemed to have been waived.

Id.



116. Inthecasebefore us, the plaintiff had every opportunity, whilethejury was<till empanded, toraise
the issue of punitive damages. Though the trid court did not specifically mention punitive damages, the
court did repeatedly inquire asto whether the plaintiff had other mattersto be dedt with after the jury had
returned its verdict on actud damages. In the face of such opportunity, counse specifically declined to
suggest the need for any further proceedings. It was only after that statement by counsdl that the court
declared thetrid a an end and dismissed thejury, thereby ending the legdl existence of the very fact-finding
body charged by statute with determining the issues necessary to resolve a punitive damages clam. That
falure to afirmatively raise the issue at this critical juncture congtituted, in the view of this Court, awaiver
of any right to later complain of thetrid court’ s fallure to undertake a punitive damages inquiry.

17.  Asto the dternaive argument that the failure to proceed on punitive damageswas plain error that
this Court should consider even if we are convinced that it was not proceduraly preserved for appellate
review, we note that the plain error doctrine contemplates two basic concepts. A party is protected by
the plain error rulewhen (a) he hasfailed to procedurally preserve an dleged error for gppellate review but
(b) the appdlate court concludes that a substantid right of the party is affected by the error. State
Highway Com' n of Miss. v. Hyman, 592 So.2d 952, 957 (Miss. 1991). Inthe case before us, thejury
verdict for actud damages wasintended to fully redressthe plaintiff for dl actud damages as shown by the
proof. The recovery of punitive damagesisnot afundamentd right belonging to aplantiff in cvil litigation.
Rather, it isameans by whichthe public interest is served by sanctioning a party for particularly offensve
conduct both as punishment to the offending party and as an object lesson to others to avoid smilar
conduct in the future. American Life Ins. Co. v. Hollins, 830 So.2d 1230, 1243 (150) (Miss. 2002).

No fundamenta right belonging peculiarly to Brown is protected in the matter of a possible assessment of



punitive damages snce he has dready been made whole by the verdict for actud damages, which is the
declared purpose of acivil proceeding for damages. |d.

118.  Because Brown hasbeen made wholeinsofar asit lieswithin the power of thejudiciary, wedo not
think thefallureof thetria court to inquireinto the appropriateness of punitive damagesin thecircumstances
of this case raises an issue regarding the denia of fundamenta rights of a litigant that is necessary to
congder asdleged error under the plain error doctrine. We, therefore, find this dternative argument to be
without merit.

I1.
Credit for Settlement with Another Party

119. Brown’'s complaint dleges that al named defendants, including those with whom a pretrid
settlement was reached that included the payment of the sum of $2,200, were acting in concert asto dl the
materid factua dlegations supporting his various theories of recovery. The complaint specificaly states
that the defendants should be held jointly and severaly liable for those damages arising from their actions
asoutlined in Brown's pleadings.

920. It haslong been the practicein Mississippi that, when there are multiple potentia defendantsligble
on aclam and a settlement is reached with some, but not all, defendants, those defendants who proceed
totria and suffer ajudgment againgt them are entitled to credit on that judgment for those amountsreceived
in settlement from entitiesnot party to thelitigation. Southeastern Med. Supply, Inc. v. Boyles, Moak &
Brickell Ins., Inc., 822 So.2d 323, 331-32 (111132-33) (Miss. Ct. App. 2002). Thispracticehhasitsorigins
inthe notion that, though there may be multiple parties potentialy ligble for the plaintiff’ sinjuries, a plaintiff
is entitled to only one recovery of his damages. Dawson v. Townsend & Sons, Inc. 735 So.2d 1131,

1142 (147) (Miss. Ct. App. 1999).



721. By legidative enactment, the procedure for apportioning out monetary responsbility has been
modified in certain ingtances where the plaintiff dlegesthat “fault” for hisinjuriesis attributable to multiple
entities. Miss. Code Ann. 8§ 85-5-7 (Rev. 1999). In such circumstance, the law now contemplates that
the jury will apportion liability on a formula that includes consderation of the percentage of “fault”
attributable to the various entities, whether or not some particular entity is a party to the litigation and
without regard to the terms of any pretrial settlement. Miss. Code Ann.§ 85-5-7(2) and (3) (Rev. 1999).
However, for purposesof Section 85-5-7, theterm “fault” isadefined term that specifically excludes*any
tort whichresultsfroman act . . . committed with aspecific wrongful intent.” Miss. Code Ann. §85-5-7(1)
(Rev. 1999). Section 85-5-7(6) preserves the common law concept of joint and severd liability “on all
who conscioudy and ddiberately pursue a common plan or design to commit atortiousact .. ..” Miss.
Code Ann. 8§ 85-5-7(6) (Rev. 1999).

922.  Based on the nature of Brown's clams, the proof appearing in the record, and the jury’ s verdict,
we concludethisto be acase governed by Section 85-5-7(6) and, thus, not onethat requires consideration
of an apportionment of liability among the various dleged tortfeasors. Such a determination leaves us
satisfied that the trid court properly applied long-standing principles of law regarding credits againg the
judgment designed to prevent multiple recoveries for the sameinjury.

923.  Brown argues that the credit is inagppropriate and cites as authority this Court’'s Dawson v.
Townsend & Sons, Inc. decison. That case dedt with the issue of whether there should be an
gpportionment of liability between one aleged tortfeasor whose liability was based on “fault” as defined
inSection 85-5-7(1) of theMississippi Code and another dleged tortfeasor said to have acted deliberately.
Dawson, 735 So.2d at 1133. That issue hasnothing to do with the case now before us, sincewe ded with

multiple defendants, al aleged to have acted purposaly and in concert to injure Brown by improperly



depriving him of therightful possession of hisvehideand forcing himinto astuation wherehefelt compelled
to purchase a replacement vehicle on terms he could not afford. In Situations where the dlegation is that
the offending parties have acted with “specific wrongful intent,” Section 85-5-7 does not require an
gpportionment of liability. Instead, the Satute preservesthecommon law principlethat “dl who conscioudy
and ddiberately pursue a common plan or desgn to commit atortious act” shdl be jointly and severdly
liable for the damages occasioned by that plan. Miss. Code Ann. 8 85-5-7(6) (Rev. 1999).

924.  Brown atempts to argue factudly that the settling defendants, no matter what the motivation for
tendering a sum to settle the pending dlaims againgt them, could not logicaly have been a party to the act
of converson that was the foundation for thejury’ sverdict. He gpparently meansto contend that, on that
basis, the settlement sums must have been based on damages arising from one of the other causes of action
asserted in the complaint, thereby rendering it ingppropriate to reduce thisjudgment, which isbased solely
on the theory of conversion.

125. There is certainly no factud basis to reach such a concluson on the record before us. The
complaint asserted joint and severd liability againg dl defendants asto dl the various clams and there is
nothing in the record that would permit the settlement funds to be earmarked solely to one of the other
dternate theories of ligbility origindly advanced in Brown's complaint.

926.  While there can be no doubt that North Jackson Nissan and Graham were jointly and severdly
lidble for the entire verdict returned by the jury based on common law principles as preserved and carried
forward in Section 85-5-7(6), there can aso be no doubt that nothing in Section 85-5-7 has modified the
commonlaw principlethat aninjured party isentitled to but one recovery on hisclam. Sincethiscasewas
submitted to the jury on ingtructions to return a verdict reflecting the entirety of Brown's damages in

converson, the defendants suffering a judgment in that amount are entitled to credit for sums adready

10



recaeived in partid satisfaction of that same clam by way of settlement with others dleged to have
participated in causng theinjury. Southeastern Med. Supply, 822 So.2d at 331-32. It wasnot error for
thetrial court to grant such credit upon proper motion that it do so.

127. THEJUDGMENT OF THE CIRCUIT COURT OF HINDSCOUNTY ISAFFIRMED.
COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE, IRVING, MYERS,
CHANDLER AND GRIFFIS, JJ., CONCUR.
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